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Advice Memorandum

DATE: July 8,

2003

TO : F. Rozier Sharp, Regional D rector
Leonard P, Bernstei n, Regional Attorney
M chael McConnel |, Assistant to Regi onal Director
Regi on 17

FROM ! Barry J. Kearney, Associate General Counsel
Di vi sion of Advice

SUBJECT: Ois Elevator Conpany,

Cases 17-CA-22052-3, 22059-3, 22063-3;
KONE, Inc., Case 17-CA-22068-3

This case was submtted for advice as to whether the
Enpl oyers violated Section 8(a)(1l) and (5) by unilaterally
changi ng enpl oyees’ above-scal e wage rates during the term
of the parties’ current collective-bargaining agreenents.

We concl ude that the Enployers did not violate Section
8(a)(1) and (5) by changi ng enpl oyees’ above-scal e wages
because the Union waived its right to bargain over that
subj ect .

FACTS
Background and the history of "plus pay"

Ois Elevator Conpany (Qis) and KONE, | ncorporated
(KONE), (Enployers) have had a | engthy coll ective-bargai ni ng
relationship with International Union of Elevator
Constructors (Union). Until 1987, the major enployers in
the i ndustry bargained through the National El evator
| ndustry, Incorporated (NEIl), a nulti-enployer bargaining
association. In 1987, Qis left NEII in order to bargain
separately with the Union for contracts that tracked, but
were not identical to, the industry master contract.

The previous industry master contract expired on July
8, 2002. Prior to the 2002 negoti ations, other major
i ndustry enpl oyers, including KONE, |left the NEIl and
bar gai ned separately with the Union during the 2002
negoti ations. Bargaining eventually resulted in each of the
maj or enployers, including Gis and KONE, separately signing
the current industry master agreenent, effective July 9,
2002 to July 8, 2007.

_ The wage rates negoti ated between the Union and
i ndustry enpl oyers have historically been considered
contractual mnimunms. In practice, enployees often receive
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wages that exceed the contractual rate in a variety of
situations. For instance, the current master agreenent
provi des that enployees who tenporarily work as "tenporary
mechani cs" or "mechanics in charge" receive an increase in
their hourly wage rate while working in those positions.

In addition to this contractual provision, enployees
have historically received extra-contractual above-scale
wages (plus pay) for a variety of reasons. For instance,
many enpl oyees receive plus pay while they perform "adjuster
wor k, " because of the specialized skills involved.

Enpl oyees may al so receive plus pay pursuant to "l oca
representative agreenents,” in which | ocal managenent and
Uni on | ocal s negoti ate novi ng expenses, as well as extra
benefits and pay for enpl oyees who agree to work in service
areas where the enployer lacks a facility. Finally,

enpl oyers often directly negotiate with enpl oyees to
establish individual plus pay rates based on the enpl oyer’s
assessnent of an enployee’s nerit/perfornmance, an enpl oyee’s
assignnent to a particular job or job function, or in order
to recruit and/or retain skilled enployees. Despite the

| ong exi stence of extra-contractual plus pay, it has never
been included in the industry master agreenent, nor has it
resulted in any side agreenents between the Union and

i ndustry enployers. Although it is unclear exactly how many
enpl oyees receive plus pay, the practice affects a
substantial nunber of enployees throughout the industry,

i ncl udi ng many wor ki ng for the Enpl oyers.

There is evidence that enployers have reduced or
el i m nated enpl oyees’ extra-contractual plus pay in the
past. For instance, in 2000-2001, the Union participated in
a grievance filed by a Union Local against Qis’ unilateral
di sconti nuance of an enpl oyee’s plus pay due to a change in
the enpl oyee’s job assignnment. The grievance settl enent
resulted in part on an agreenent by Ois to restore the
enpl oyee’ s plus pay for a specified tine period, and an
agreenent between the parties to establish a "nmutually
accept abl e process for payi ng/ changi ng wage rates (other
t han established scales), up or down, for future
situations.” Despite this settlenent |anguage, no
bar gai ni ng took place over the issue of plus pay follow ng
t he grievance.

1. 2002 Contract Negotiations
A, KONE

In May 2002,* prior to the 2002 negoti ati ons, KONE sent
the Union a letter stating that it intended to cease al

Al remaining dates are in 2002 unl ess not ed.
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pl us pay paynents to enployees. Specifically, KONE's letter
st at ed:

You are advised that at the tinme of the expiration of
the current Standard Agreenent it is the intention of
KONE I nc. to cease paynent of all wage rates that
exceed those specified in the Standard Agreenent.
Additionally, it is the intention of KONE Inc. to cease
any paynments that are not called for in the Standard
Agreenent, |ocal agreenents or established under prior
practices. W would be pleased to neet with you to

di scuss this matter at any time prior to July 8, 2002.

The Union did not respond to KONE s letter.

KONE and the Union bargained from May 20-23, during
whi ch KONE agreed to sign the industry master agreenent,
which is silent on the issue of extra-contractual plus pay.?
There is no evidence that the parties submtted proposals on
the issue of extra-contractual plus pay during the 2002
negoti ations or thereafter.

B. Qis

I n Novenber 2001, prior to the 2002 negotiations, Qis
submtted a proposal to the Union which would establish a
procedure for Gis to elimnate or reduce an enpl oyee’ s
extra-contractual plus pay rate. Specifically, the proposal
woul d have allowed Ois to unilaterally reduce/elimnate an
enpl oyee’ s extra-contractual plus pay after notice and
bargai ning with the Union, subject to the parties
grievance/arbitration procedure. The Union rejected Ois’
offer to bargain, stating that the proper tinme to submt
such a proposal would be during the upcom ng contract
negoti ati ons.

Qis and the Uni on began bargaining for the successor
contract in March. The Union states that Ois submtted the
sanme proposal on extra-contractual plus pay in March that it
had previously submtted to the Union in Novenber 2001.
Eventually OQis, frustrated that the Union continued to
propose the master contract, broke off negotiations at the
end of March.

>Prior to bargaining with KONE, the Union reached agreenent
wi th Thyssen- Krupp, another major enployer in the el evator

i ndustry. The contract reached between the Union and
Thyssen effectively becane the industry nmaster contract and
was eventually signed by both KONE and Qi s.
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On May 20, prior to the parties’ resunption of
negotiations in June, Ois sent the Union five separate
letters, each structured as a Menorandum of Agreenent,
conplete with a signature line for the Union. One of the
| etters concerned extra-contractual plus pay and st at ed:

As we are currently in negotiations, this letter
W ll serve to advise the union of is’ plans to review
all cases where plus rates or rates that exceed those
publ i shed in the agreenent m ght exist.

As a result of these reviews these rates may be
continued or discontinued at managenent’ s di scretion.

Ois wll establish internal controls and criteria
on these types of rates after the new contract goes
into place. Any rate that does not conply wth these
internal controls and criteria may be discontinued in
the future.

Any "plus rates" granted nust be reviewed annually
and reauthorized by the Conpany for paynent. Any rate
t hat has not been reauthorized wll be discontinued.

We are prepared to neet with you to discuss this
matter at any tinme prior to the expiration of the
current agreenent.

The Union did not sign any of the five Menoranda of
Agreenment sent by Ois or respond to these letters in any
way.

Subsequently, on May 29, Ois faxed the Union a letter
identical to the May 20 Menorandum of Agreenent regarding
pl us pay, but w thout the signature line for the Union.

Al though the parties were in regular phone contact during
this time, they did not discuss Ois’ My 29 letter.

When bargai ning resuned on June 4, Qis raised the
letters it sent the Union regarding extra-contractual plus
pay. The Union responded, "we hear you and informyou that
we didn’'t negotiate the plus rates and if you take them away
we wll go to the Departnent of Labor." The parties did not
di scuss the subject of plus pay again during the 2002
negotiations. Ois signed the industry nmaster agreenent on
June 7.

I11. Post-negotiation conduct

A, KONE
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On June 28, approxinmately one nonth after signing the
i ndustry master agreenent, KONE sent letters to the Local’s
Busi ness Representative and approximately nine unit
enpl oyees receiving plus pay in Kansas Cty, Mssouri,
asserting its right to unilaterally review and change pl us
pay rates. Although the letters contained signature |ines,
t he Busi ness Representative declined to sign the letter.
Several days |later, KONE sent the Local another letter,
stating that, notw thstanding the Local’s refusal to sign
KONE' s previous letter, it "reserve[d] the right to nodify
or discontinue extra-contractual rates for any individual at
any tine." |In January 2003, KONE reduced the plus pay of
one of the nine enployees, allegedly because of economc
reasons. Local 12 sent KONE a |etter demanding that the
change in plus pay be rescinded.

B. Qis

I n Novenber 2002, Ois sent a letter to every Union
Local entitled, "Plus-Rate Assignnent Review." The letter
stated in part:

Over the past 18 nonths the conpany has revi enwed
t he nunber of situations where enpl oyees are paid at a
rate above the negotiated rate for a local. These
rates, referred to as "plus rates,” have grown
substantially and require review. In a nunber of
cases, these rates have been continued even though the
duties and responsibilities to which the higher rate
applied are no longer in effect. To ensure these rates
are used consistently we have depl oyed processes
t hroughout Ois to evaluate and to put controls on the
granting, continuation or reduction of these "plus
rates.”

As we infornmed the Union during negotiations,
| ocal and regional nmanagenent are presently engaged in
a process of review ng each circunstance in which an
enpl oyee is being paid at a rate that is above the
specified negotiated rates negoti ated under the new
| abor contract to determ ne whether the plus rates wll
cont i nue.

For any and all rates that m ght continue beyond
this date, each case will then be reviewed on a
periodic basis, and the Conpany will retain the right
to increase, decrease, or elimnate the plus-rate at
its sole discretion
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Sone Union Locals objected to tis’ letter and demanded
bar gai ning on the issue of plus pay, while other Locals did
not respond.

In January 2003, Ois reduced or elimnated the plus
pay rates of approximtely 19 enpl oyees in various
| ocations. In addition, Qis stated that in 2004 it would
review the plus rates of those enpl oyees who continued to
receive plus pay. These actions were conmuni cated through
letters to the affected enpl oyees and their respective Union
Locals. In each case, the Union Locals protested the
uni | ateral changes.

ACTI ON

We concl ude that the Region should dism ss the charges,
absent w thdrawal, because the Union waived its right to
bargai n over the Enployers’ right to change enpl oyees’ plus
pay wages by refusing to bargain over the Enployers’ plus
pay proposals.

| . The Union waived its right to bargain over the
Enmpl oyers’ right to change plus pay wages

It is well-settled that a proposal involving nmerit pay
is a mandatory subject of bargai ning about which an enpl oyer
has an obligation to bargain.® It is also clear that if a
union receives tinely notice that an enployer intends to
change a condition of enploynent it nust request bargaining
rather than nerely protest the enployer’s action, or it wl
be deened to have waived the right to bargain over the
change.* Wiile the union’s request need not take any

* NLRB v. Katz, 369 U.S. 736, 745 (1962).

‘ See, e.g., AT&T Corp., 337 NLRB No. 105, slip op. at 4
(2002) (no violation where union protested enployer’s
decision to close facility but did not use contractual
procedures to chall enge decision or follow up on its
expressed intention to request bargaining); Kansas Education
Assn., 275 NLRB 638, 639 (1985) (no violation where union
prot ested change but only requested bargaining after
inplementation); Gty Hospital of East Liverpool, 234 NLRB
58, 58-59 (1978) (no violation where union filed grievance
over unilateral change but did not request bargaining until
after inplenentation); darkwood Corp., 233 NLRB 1172, 1172
(1977), enfd. mem 586 F.2d 835 (3d Cir. 1978) (no violation
where union only protested proposed changes); Anerican
Buslines, 164 NLRB 1055, 1055-56 (1967) (no violation where
union only protested proposed change and filed ULP charge).
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particular form® it nust be sufficient to put the enpl oyer
on notice that the union desires to negotiate before the
enpl oyer undertakes to inplenent the change. The only tine
t he Board does not require the union to request bargaining
is where the request would be futile because the enpl oyer
presented the union with a fait acconpli.®

In the instant case, although the parties never
bar gai ned over the Enployers’ unilateral right to grant plus
pay to enpl oyees, their ability to do so exists by virtue of
the parties’ |ong-standing past practice. The Enployers
w shed to establish greater control and consi stency over the
continuation of enployees’ plus pay, and thus sought
bargai ning with the Union over having the additional right
to review and reduce plus pay rates. The Union’s reaction
to the Enpl oyers’ plus pay proposals establishes, however,
that it did not want the Enployers to have the ability to
change plus pay rates once granted. W conclude that in the
ci rcunstances of this case, the Union’s actions constituted
a refusal to bargain over the Enployers’ proposals; thus the
Union waived its right to bargain over the plus pay issue,
t hereby privileging the Enployers’ unilateral changes in
January 2003.

Wth regard to KONE, the Union’s waiver is established
by its silence in response to KONE's May letter noticing the
Uni on that KONE intended to cease all plus pay at the
expiration of the then-current collective-bargaining
agreenent. The Union failed to respond to KONE s noti ce,
despite KONE' s indication that it would be "pleased to neet
with [the Union] to discuss this matter at any tinme prior to
July 8, 2002." Thus, the Union’s failure to respond to
KONE s proposal, which cannot be characterized as a fait
acconpli, resulted in the Union’s waiver of its right to

°* See Arnour & Co., 280 NLRB 824, 828 (1986) (Board approved
ALJ's finding that union’s letter stating it "would Iike the
opportunity to discuss with your conpany your position on
[al | ocati on of severance/vacation pay] prior to your plant
closing in an attenpt to elimnate or mnimze any

m sunder st andi ngs" was a request for bargaining over

al l ocation of severance/vacation pay); Oak Rubber Co., 277
NLRB 1322, 1323 (1985), enf. denied nmem on other grounds
816 F.2d 681 (6" Cir. 1987) (Board approved ALJ's finding
that a union’s offer to "try and work out any problens which
m ght pronpt the Conpany to relocate" was a request for

bar gai ni ng about decision to relocate).

® See National Car Rental System 252 NLRB 159, 163 (1980),
enfd. in relevant part 672 F.2d 1182 (3d Cr. 1982); J-B
Enterprises, 237 NLRB 383, 387-88 (1978).
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bargain over KONE's right to change plus pay rates in
January 2003.°

The Union also waived its right to bargain over Qis
right to review and reduce plus pay rates, as evidenced by
the Union’s initial silence in response to &is’ notice of
its intention to review plus pay rates, and by its
subsequent refusal to bargain over the subject at the
bargaining table. It is clear that the Union knew that Qis
wi shed to have greater discretion in plus pay rates as early
as 2000, when Qis settled the Union’s 2000-2001 grievance
agreeing to establish a "nmutually agreeabl e" process for
payi ng/ changi ng plus pay rates. Qis also attenpted to
bargain with the Union over plus pay in Novenber 2001, at
which time the Union told Ois to wait until contract
negoti ati ons began. Finally, Ois My letter to the Union,
drafted in the formof a Menorandum of Agreenent,
constituted a bargai ning proposal in which Qtis sought the
right to continue or discontinue plus pay rates at its
di scretion.

Al t hough the Union knew of Ois’ desire to bargain over
plus pay rates, it remained silent in the face of Ois’
initial Menorandum of Agreenent proposal, and agai n when
Qis submtted the proposal for the Union’s review. In
addition to its silence, noreover, the Union's |ater
statenment that, "we hear you and informyou that we didn't
negotiate the plus rates and if you take them away we wl|
go to the Departnent of Labor," denonstrated that the Union
was refusing to bargain over the proposal. The Union’s
characterization of this statenent as a rejection of the
proposal, and a request to bargain over it, is not a
reasonabl e interpretation of the statenent, especially in

" KONE' s notice to the Union was not presented as a fait
acconpli because of KONE's offer to bargain with the Union
over its proposal, and because there is no evidence that
KONE s decision to cease plus pay rates was irrevocabl e.
Conpare G ba-Geigy Pharmaceuticals Division, 264 NLRB 1013,
1018 (1982), enfd. 722 F.2d 1120 (3d Cr. 1983) (union
presented with fait acconpli as enployer intended to

i npl ement new programregardl ess of union’s response and did
so within hours of union’s indication it needed tine to
review proposal) wth AT&T Corp., above, slip op. at 4, 4
n.9 (enployer’s notice to union of intention to close
facility not a fait acconpli where notice presented nore
than two nonths before anticipated closure, parties’
contract provided framework for addressing issue, and WARN
notice itself suggested decision was not irrevocable).
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light of the Union’s previous silence.® Thus, the Union's
response to is at the bargaining table, coupled with its
previ ous silence, anmounted to a refusal to bargain over
Ois’ proposal, and thus a waiver of its right to bargain
over the issue when Qtis changed plus rates in January
2003.°

Finally, we do not view the parties’ contractual zipper
cl ause as adversely affecting the Enployers’ ability to
i npl enment changes to plus pay rates. The current naster
agreenent contains a zipper clause which states in part:

This Agreenent defines the entire relationship
between the parties for the termof this Agreenent and,
except as herein specifically provided for, neither
party shall during the termof this Agreenent have any
obligation to bargain wth respect to any matter not
covered by this Agreenent nor concerning any change or
addi tion hereto.

Because the parties’ zipper clause is generally worded, it
shoul d not be construed in and of itself as a waiver of the
parties’ right to bargain over non-contractual pay
practices.” Furthernore, the zipper clause remains
unchanged fromthe parties’ previous contracts, and there is
no evidence that the parties intended it to affect plus pay
rates.™ In these circunstances, the zipper clause would

°* Conpare Arnour & Co., above, 280 NLRB at 828 ("sequence of
events should have left little doubt in the mnd of a
reasonabl e person that the [u]nion was interested not only
in ascertaining the position of [the enployer], but also (if
necessary) bargaining with [the enployer] on the subject of
all ocation"); Show Industries, 312 NLRB 447, 453 (1993)
(union’s statenent that it wanted to "do sonething"” for

enpl oyees after receiving notice that enployer sold
operation put enployer on notice of union’s desire to engage
in effects bargaining); Oak Rubber Co., above, 277 NLRB at
1323 (union’s offer to "try and work out any problens which
m ght pronpt the Conpany to relocate" was a request for

bar gai ni ng) .

*As with KONE, there is no evidence that Qtis’ proposal was
presented to the Union as a fait acconpli. See note 7,
above.

¥ See Chio Power Co., 317 NLRB 135, 136 (1995); Johnson-
Bat eman Co., 295 NLRB 180, 184 (1989).

" See Chio Power Co., above, 317 NLRB at 136 (no contractual
wai ver of right to bargain where past practice existed under
prior contracts containing sane zipper clause, contract did
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"freeze" the status quo regarding plus pay only if the

subj ect had been consciously explored and yi el ded during the
negotiations that resulted in agreeing to the zipper cl ause;
here, the Union refused to negotiate over plus pay, so the
subj ect was not explored by the parties with the Enpl oyers
yielding their right to introduce it |ater.

1. Mcd at chy

Finally, we conclude that the Board' s decision in
Mcd at chy Newspapers* does not preclude the Enpl oyers’
i npl ementati on of changes to plus pay rates. In Md atchy,
the Board held that, absent good-faith bargaining over
criteria and procedures, discretionary nerit increase
proposals fall into a narrow class of mandatory subjects
that cannot be inplenented after inpasse.” The Board
concluded that it would be antithetical to the collective-
bargai ni ng process to permt an enployer to inplenent after
i npasse proposals giving it unlimted discretion over future
pay increases without explicit standards or criteria in
pl ace.™ The Board reasoned that the ongoi ng excl usion of
t he union from neani ngful bargaining as to wage rates, which
woul d be entirely within the enpl oyer’s discretion, would
i npact all future negotiations on this key term of
enpl oynent and woul d di sparage the union by showing its
conplete incapacity to act as the enpl oyees’ representative
in this regard.” However, the Board al so determ ned t hat
not hi ng woul d preclude the enployer frominplenmenting a
merit wage proposal if it had bargained to i npasse or
agreenent with the union over definable objective procedures
and criteria of howthe nerit wage system woul d operate. ™

In the instant case, the Enpl oyers’ unilateral changes
to plus pay rates did not violate MO atchy principles.

not mention past practice at issue, union maintained its
position concerning practice, and parties did not intend
zi pper clause to abolish past practice).

? 321 NLRB 1386 (1996) (Mcdatchy I1), enfd. 131 F.3d 1026
(D.C. Gr. 1997), cert. denied 524 U. S. 937 (1998).

“ 1d. at 1388, 1390. In Mdatchy, the enployer’s proposal
gave it the ongoing discretion to change wage rates, and
provi ded no standards or criteria that would Iimt this
broad managerial discretion. 1d. at 1390-91.

* 1 bid.

® 1d. at 1391.

* | bid.
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Al t hough the Enpl oyers sought greater discretion for
reviewi ng and reduci ng plus pay rates, they nonethel ess
sought to bargain with the Union over their plus pay
proposals and, inplicitly or explicitly, over the procedures
and criteria they would apply in review ng plus pay. The
Union’s refusal to bargain with the Enpl oyers over their

pl us pay proposals precluded the Enpl oyers from bargaining
over objective criteria and procedures that could be

i npl emented to review and change plus pay rates. Thus, the
Union’s silent refusal to bargain over whether KONE had the
right to change plus rates prevented KONE from ever
bargaining with the Union over criteria and procedures.”

The Union’s refusal to bargain over Qis’ proposal, which
included a statenent of intent to develop "internal controls
and criteria" for evaluating plus pay rates, and was an
explicit offer to bargain over procedures and criteria, also
precl uded the kind of bargaining which woul d have sufficed
under Mcd atchy. Under these circunstances, Md atchy
shoul d not preclude the Enployers’ inplenmentation of their
proposal s.

Accordingly, the Region should dism ss the charges,
absent withdrawal, as the Enployers did not violate Section
8(a)(1l) and (5) by inplenenting changes to enpl oyees’ plus
pay rates in January 2003 due to the Union’s waiver of its
right to bargain wth the Enployers over this issue.

B.J. K

" Notably, it appears that KONE did in fact apply objective
criteria by reducing the plus pay of one enpl oyee for
econom c reasons.



